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1. INTRODUCTION

ecisions relating to the withholding or withdrawing of life-sustaining

treatment are fraught with medical, moral, ethical, and legal issues.'

These determinations are often made in emotionally charged
environments.” The question of whether life-sustaining treatment should be
provided in any particular case is very difficult to address. This is particularly
true in cases where the patient is not in a position to make his wishes clear to
the attending physicians, leaving doctors and family members to consider
what should be done with very little — if any — guidance other than their own
values, morals, ethics, beliefs, and desires.’

Although recommendations by doctors to withhold or withdraw life-
sustaining treatment are accepted by family members in approximately 98
percent of cases, the remaining cases are often quite contentious, and are
appearing in the court system with increasing frequency.” Concerns about
medical-resource scarcity often feature prominently in cases where there is
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disagreement between physicians and family members about whether life-
sustaining treatment should be provided, though this issue is rarely framed as
one involving cost considerations.® Courts have a great deal of difficulty
dealing with these cases in an effective and efficient manner; quite often, the
individuals at the focus of the litigation perish before final rulings are made.’
Additionally, it is difficult to glean a clear interpretation of the law through a
review of the relevant rulings to date.®

In 2008, in response to the issues arising from the much-publicized case
of Samuel Golubchuk,’ the College of Physicians and Surgeons of Manitoba
(“the CPSM”) released a statement outlining its position on withholding or
withdrawing life-sustaining treatment.'® Importantly, the statement purports
to give doctors the ability to make a unilateral decision to withhold or
withdraw life-sustaining treatment in cases where there is disagreement
between physicians and family members as to whether this treatment should
be provided." It must be noted that, because this is a statement rather than a
guideline, it constitutes “a formal position of the [CPSM] that requires
compliance.”"? Any physician that fails to abide by the CPSM statement
opens themselves to the possibility of disciplinary action. "

This paper will examine whether Canadian doctors should have the
ability to make unilateral rationing decisions in situations involving the
possibility of ongoing life-sustaining treatment. It is important to note that
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the discussion is specific to the Canadian context, as the Canadian healthcare
system is primarily public in nature. Additionally, it is focused on cases
involving decisions of treatment withdrawal (that is, after life-sustaining
treatment has initially begun) rather than the withholding of initial
treatment.'* Further, this analysis is limited to cases involving a legally
incompetent patient where there is no advance directive in place and where
family members disagree with the physician’s recommendation to withdraw
life-sustaining treatment." Particular emphasis will be placed on the subject of
medical-resource scarcity and the conflation of cost-benefit analyses with the
concept of medical futility.’® Finally, the beginnings of an alternative
approach based on principles of administrative law—with the aim of
minimizing litigation—will be discussed as a potential way to deal with cases
where there is disagreement between physicians and families relating to the
provision of life-sustaining treatment.'?

II. MEDICAL-RESOURCE SCARCITY AND MODELS FOR
ALLOCATION

A. Medical-Resource Scarcity

First, it is important to acknowledge that every healthcare system in the
world has a perpetual shortage of medical resources.'® This means that not
every individual can be cared for, and that not every medical condition can be
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treated. There will never be enough doctors, nurses, beds, machines, drugs, or
organs to take care of everyone in need. This is true of all medical systems,
regardless of either their stated objectives, or how they are designed."

Demand for medical resources will always exceed supply. Given the
continual shortage of medical resources, each society needs some sort of
mechanism for determining who will have access to treatment and who will
not. There are a number of systems in place across the globe, and no two
countries’ systems are exactly similar. In general, though, it seems that
societies have failed to adequately address issues of resource allocation. This
has resulted in doctors, by necessity, assuming the role of decision-maker,
despite having very little guidance as to how to approach such decisions. The
next part of this paper will analyze these issues within the two systems most
familiar to the average Canadian: the private system (in place in the United
States), and the socialized system (in Canada, this takes the form of a single-
payer system).

1. Private Systems

The American-style, market-economy approach to healthcare delivery is
based on the notion that people’s values are best reflected by what they are
prepared to pay for a good or service on offer in a competitive market.”” The
theory is that people will spend their dollars on the goods and services they
want at precisely the values they affix to those goods and services.”

The American system is dominated by a handful of insurance companies
and “health maintenance organizations”** (“HMOs”) which offer consumers—
that is, future patients—the ability to purchase a variety of coverage packages,
based (in theory) on their wants and anticipated needs.? Insurers and HMOs
are responsible for determining which treatments are approved for coverage
and which are not. Costs of insurance packages are determined through
actuarial estimates, taking into account a number of different factors,
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including occupation, age, weight, height, existing medical conditions, and
family health history.**

Conservative economists would argue that the private healthcare system is
quite clear and efficient, as those who value a certain treatment more than
others will receive that treatment over the others.” Those who are not
prepared to pay what the market demands do not receive that particular
treatment (unless it is offered through a co-existing public system) unless
supply increases or demand decreases. This model is very good for doctors, as
physician salaries in the US are amongst the highest in the world.?® There is
also the very real potential for savvy investors to make a lot of money through
insurance companies and HMOs.?" Also, it can be argued that competition
through the market system leads to first-rate service in the US, as doctors,
clinics, and hospitals will compete for consumers’ (patients’) dollars by trying
to outdo each other.

However, this argument overlooks some very basic points. First, it should
be noted that healthcare is a unique service.”® How exactly should a person go
about determining how much he values an additional two weeks of life?
Though impossible to gauge, it is likely that everyone places a similarly high
value on the ability to continue living.” Without life itself, values in life—
including those demonstrated in a market economy—hardly matter. In the
absence of an ability to continue living, funds cannot easily be directed
toward the acquisition of another good or service. A continued existence is a
necessary prerequisite to the taking of any action in the market economy.®

Secondly, there is the (surprisingly) oft-ignored problem of inequality.
Someone may value an extra two weeks of life very highly but be unable to
express this value in the marketplace due to a lack of funds in comparison to
others competing for the scarce medical resources necessary to extend life.
This problem is best described by economists Samuel Bowles, Richard
Edwards, and Frank Roosevelt:
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It is sometimes said that markets are like elections, in which consumers “vote” with
their dollars for the commodities they want. If a large number of dollar “votes” are
cast for yellow shirts, a large number of yellow shirts will be produced. In a capitalist
economy, competition for profits will see to it that resources are allocated in such a
way as to produce commodities in the proportions determined by dollar votes.

Voting for commodities in markets is an unusual kind of election, however, because
some people vote more times than others. If every dollar of household income had
been cast as a vote in 2002, the average household in the richest fifth of the US
population would have had more than 14 times as many votes (143,559) as the
average household in the poorest fifth (9,931). Rather than the one-person, onevote
principle of democracy, this is more like an economic version of ballotbox stuffing.*'

2. Socialized Systems

In Canada, the public nature of the healthcare system® raises a number
of interesting additional questions with respect to how society should deal
with the ineluctable state of medical-resource scarcity. While not every
treatment type requires or consumes the same kind of medical resources (for
instance, cancer treatment demands different specialists, equipment, and
medication than treatment for a heart condition), it is true that every dollar
spent on one type of care for one patient is one fewer dollar available to be
spent on a different type of care for another patient.”

It can be convincingly argued that governments should put greater
funding toward cure-or preventionfocused healthcare rather than care-
focused healthcare, for the obvious reason that cure- or prevention-focused
spending has the potential to aid a larger number of people in the long run.**
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After all, in Canada, the “aim is to use the resources available to provide
beneficial...treatment to those who need it, regardless of income or other
irrelevant factors.”* Although healthcare dollars are disproportionately spent
on end-oflife care at present, governments are becoming increasingly hesitant
to dedicate medical resources to life-sustaining treatment in cases in which it
is clear that there is little hope of significant recovery.*®

Recent cases demonstrate that the matter of how to deal with decisions
relating to ongoing care within a public healthcare system is a highly
controversial issue.’” Who should be able to put an end to treatment? More
specifically, should doctors have the right to refuse further treatment against
the wishes of family members?

In answering these questions, it is important to bear in mind the unique
structure of Canada’s healthcare system, which stands in stark contrast to the
primarily privatized healthcare system of the US. In a privatized system,
individuals and their families are, at least in theory, able to devote as much
money as they want (or can afford) to any medical procedure, as medical
resources — at least for the most part — are allocated through a traditional
capitalist supply-and-demand model.

In many ways, a private healthcare system offers — or at least purports to
offer — very simple solutions to all of these moral and ethical issues. It simply
bypasses these concerns. If someone cannot afford to pay for treatment, then
he or she does not receive treatment. Doctors and politicians are theoretically
able to wipe their hands clean of the issues surrounding treatment decisions
and resource allocation;”® after all, the blame for a person’s death falls
squarely on market forces (Social Darwinism — the notion of survival of the
fittest in a free-market economy — is alive and well in the US)*® and not on
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decisions made by healthcare providers or officials. A wholly public system
complicates this, as (at least in theory) one’s financial means should have no
influence on the type or amount of care received. Therefore, still
recognizing the existence of scarcity, the public system requires further
methods of allocation.

B. Models for Allocation

Bioethicists Govind Persad, Alan Wertheimer, and Ezekiel ] Emanuel
detail eight allocation methods, which “can be classified into four categories,
according to their core ethical values: treating people equally, favouring the
worst-off, maximising total benefits, and promoting and rewarding social
usefulness.”*" This section will outline those eight methods by category, and
weigh the benefits and drawbacks of each. It is important to note that most
healthcare systems in the world employ some combination of these methods
in the allocation and delivery of treatment.*
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3. Treating People Equally

With a view to treating people equally, Persad et al outline two possible
allocation methods: allocation by lottery, or first-come, firstserved
allocation.” Allocation by lottery is used in a number of contexts across the
globe, most often with respect to education and immigration matters and the
distribution of vaccines.* There are a number of advantages to a lottery
approach, including simplicity, incorruptibility (at least in theory), and equal
opportunity, as decisions are left to the “luck of the draw.” Unfortunately,
this approach may also be viewed as being blind to otherwise relevant
considerations, such as an evaluation of potential advantages and
opportunity-cost analyses.*

Firstcome, first-served allocation, on the other hand, allows doctors to
refrain from the discontinuation of medical treatment, even in cases where
other criteria may lead to treatment withdrawal in order to shift allocation to
new patients.”* However, in reality, this system hardly treats individuals
equally, as it “favours people who are well-off, who become informed, and
travel more quickly, and can queue for interventions without competing for
employment or child-care concerns.”¥

4. Favouring the Worst-Off

In contrast with the view to treating people equally is a view referred to as
“prioritarianism”, under which the aim is to favour the worstoff.* As with
allocation, this view also breaks into two possible approaches. One approach
used in many systems purports to treat the sickest individuals first, meaning
that those with conditions that, if left untreated, would have the worst future
prospects are moved to the front of the line. This is a very popular approach,
and is widely viewed as being “intuitively obvious”*—society should save those
who are dying, but are still savable with treatment. However, this view
overlooks the progressive nature of many conditions; that is, as others who
are initially healthier wait for sicker individuals to receive treatment first, their
conditions deteriorate to the point that later treatment may not be sufficient
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to return them to full health. Additionally, as Persad, Wertheimer, and
Emanuel state, “when interventions are persistently scarce, saving the
progressively ill person later will always involve depriving others.”*® Because of
this, they rightly conclude, “(W]hen we cannot save everyone, saving the
sickest first is inherently flawed.””"

Another system of prioritarianism allocates scarce medical resources on
the basis of age, prioritizing the young over the old. The basis for this
approach — which is often taken in the allocation of transplant organs and
dialysis machines—is the belief that society should help those who are the
worst-off in the sense that they “would otherwise die having had the fewest
life-years.”*> It is quite true that the allocation of healthcare resources to the
young is typically very efficient,” and would “[enhance] one’s chances of
longer, better survival at a later stage of life.”** This approach ignores
prognoses, though, and may quite correctly be viewed as unconditionally
ageist.55

5. Maximizing Total Benefits

With the utilitarian (in the general sense of the word) view of maximizing
benefits, there are a further two possible approaches to resource allocation.*
The first focuses on saving the greatest number of lives possible. All medical
systems take this approach, at least to some degree.”” This system’s greatest
strength is also its greatest weakness—it values all lives similarly.”® Although

50 Ibid at 425.
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this avoids the comparison of individual lives, it also ignores the different
potential benefits of treatment to different people.”

The second approach to maximizing benefits emphasizes the importance
of saving as many “life-years”® as possible. This places a great deal of emphasis
on prognoses. It has intuitive appeal, as many people value a long life very
highly.' However, the main shortcoming of this approach is that it values
quantity over quality; there is no true consideration of quality of life.* This
presumes that everyone (or at least the vast majority of people in society)
values the continuation of life above quality of life. However, as Stuart F
Spicker, professor of community medicine and healthcare at the University of
Connecticut, states, “[Bleing alive, mere survival, is not always the highest
value or preference voiced by a patient.”®® He believes that “quality of life
considerations also must be weighed...in making what is frequently a choice
based on what it means...to have a life, and not just remain alive.”® It is also
important to note that people often change their views about quality of life as
they age.®

6. Promoting and Rewarding Social Usefulness

The final category of approaches presented by Presad et al promotes and
rewards social usefulness of treatment.* This is arguably the most problematic
category, as it is extremely valueladen. Instrumentalvalue allocation gives
priority to individuals on the basis of enabling or encouraging “future
usefulness.”® For instance, healthcare workers would be given preferential
treatment because, once they recover as a result of treatment, they can then
treat others, helping a large number of people.®® Responsibility-based
allocation — where individuals are given healthcare after agreeing to quit
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smoking or to eat more healthily, with an aim of minimizing resource
consumption in the long run — also falls under the practice of instrumental-
value allocation.®’

The other usefulness approach is reciprocity allocation, which rewards
past usefulness to society.”® Again, this is extremely valueladen, and an
emphasis on past accomplishments is blind to future contributions and
potential outcomes.

As previously mentioned, no healthcare system in the world uses just one
of the above approaches; different combinations are used in different places.
Nonetheless, it is important to have a basic understanding of the principles
and considerations informing allocation decisions in public healthcare
systems.

The most significant problem with all approaches to medical-resource
allocation lies with the fact that every decision to prioritize care — determining
who will receive treatment and who will not — is an expression of values. Who
decides which values are the most important! How should the values of
incompetent individuals be determined in a societal context! Whose values
should win out where there is conflict, bearing in mind that there will always
be conflict where there is perpetual scarcity?

III. MEDICAL-RESOURCE RATIONING — NOT AN EXERCISE IN
FUTILITY

It is vital to appreciate the differences between a medical opinion and an
ethical evaluation. In their description of the various resource-allocation
methods, Persad, Wertheimer, and Emanuel argue that it is often “wrongly
[suggested] that allocation can be based purely on scientific or clinical facts,
often using the term ‘medical need.””™ It is important to recognize that,
although it may be reassuring to think that rationing decisions are made in a
purely objective medical context, in reality “[t]here are no value-free medical

criteria for allocation.””
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Cost considerations are often couched in discussions about medical
effectiveness or futility.” Whilst donning lab coats and stethoscopes, doctors
will often subconsciously perform costbenefit analyses before making
recommendations in any particular case.” In fact, a survey of doctors in four
European countries showed that 56.3% of respondents reported that they
had engaged in the rationing of interventions in the six months prior to the
study.” Members of the public are led to believe that these recommendations
are made solely on the basis of medical-science concerns, though, in actuality,
social-science considerations play a large role in the formulation of
proposals.™

While it is true that “the medical and the ethical are intimately
entwined””" and that “physicians are regularly asked to make decisions that
blur these boundaries,””® doctors should not be permitted to mislead others —
intentionally or unintentionally — through the use of imprecise and improper
terminology in explaining their recommended course of action in any
particular case. Purely ethical judgments should not be described as medical
decisions. As David Orentlicher, professor of both law and medicine at
Indiana University, states:

By calling a treatment medically futile, a physician is suggesting that we have a

situation in which treatment provides no medical benefit. In other words, even if the

treatment were inexpensive, or we had much greater resources to pay for health care,

we would not want physicians to offer the treatment to patients... Futile treatments

should not be given to patients because physicians should administer treatments only

when they provide a real benefit... Physicians must practice in accordance with

medicine’s fundamental goal of reversing or halting the deterioration of patient
health.™

Futility is a concept often misunderstood by both the public and the
medical profession. Quite simply, as Orentlicher articulates, “Futile
treatments are treatments that do not work.”® A conclusion that a particular
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treatment would be futile can be reached only where a complete “lack of
benefit has been ascertained by applying well-defined medical criteria.”®' A
futility analysis should be fully objective and based in science rather than
ethics. For instance, in caring for a patient with terminal cancer, there comes
a point at which chemotherapy will no longer prevent or slow the spread of
the disease; after this point, it would be futile to continue with chemotherapy
treatments.

There are two different types of futility: quantitative futility and
qualitative futility.** Quantitatively futile treatments are those that would
result in a tooslim chance of providing a “meaningful benefit.”® For
instance, if a certain treatment option has only a one in 1,000,000 chance of
working, it is likely that this would be considered to be quantitatively futile, as
it does not have “a realistic chance of working.”® Qualitative futility draws a
distinction between a treatment that has medical effect and one that has
medical benefit.% Although a treatment may have some sort of effect on the
patient, it may not be viewed as beneficial. For instance, if a patient is in a
permanently unconscious state,® life-sustaining treatment may be viewed by
doctors as being qualitatively futile because consciousness will never be
regained.®®

There are some significant challenges with the notion of futility. In fact, it
can be argued quite correctly that in very few cases is treatment ever truly
futile.®* As Orentlicher asserts, assessments that a treatment would be
qualitatively futile is problematic “because they do not rest on objective,
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scientific considerations in the way that the term futile suggests.”® After all,
the question of whether an unconscious life has value cannot “be answered by
medical knowledge,”®! as “(t]here is no scientifically based way to resolve this
question.””

As Orentlicher states, “For many people, life has intrinsic value, whatever
its quality, and for those people, an extra day of life has important meaning.
Treatment may be futile in terms of restoring consciousness, but it is not
futile in terms of maintaining the patient’s life.”* Also, it is often true that
preserving the life of someone in an unconscious state may bring comfort to
that person’s family members and friends.” Who is to say that this is not
beneficial? It is misleading to refer to the provision of life-sustaining treatment
to a permanently unconscious patient as “medically futile.”*®

Quantitative futility is an equally troubling concept. First of all,
estimations as to probability of recovery are often imprecise, inaccurate, and
unreliable.”® The recent case of Hassan Rasouli is an important reminder that
physicians’ diagnoses and prognoses are not infallible.”” Mr. Rasouli had been
deemed to be in a persistent vegetative state, and, as his family disagreed with
the physician’s recommendations, it seemed likely that his fate would be
decided by the Supreme Court of Canada. Additional assessment, however,
indicated that the initial prognosis was inaccurate, and that Mr. Rasouli was
not, in fact, in a persistent vegetative state.”® This is a direct example of the

% Ibid at 134.
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power”, The Globe and Mail (10 September 2012) online: The Globe and
Mail<http://www.theglobeandmail.com/commentary/in-the-rasouli-case-an-opportun  ity-
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The Supreme Court, however, still chose to hear arguments, and a decision on the matter
was rendered on 18 October 2013: Cuthbertson v Rasouli, 2013 SCC 53, 364 DLR (4th)
195. An earlier order requiring the decision to be made by the Consent and Capacity
board (discussed below) was upheld by the majority. Chief Justice McLachlin, writing for
the majority, held that the statutory scheme under the Ontario Act was the appropriate
forum for determining treatment disputes, including withdrawal of life support: "An
interpretation of “treatment” that is confined to what the medical caregiver considers to
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inaccuracies that can occur in the medical world, and the unsettling reality of
their potential ramifications. Secondly, there are valuejudgment problems
inherent in this “measure.”® If it is decided that there is virtually no chance
that a patient could be released from hospital, treatment may be viewed as
futile. Again, this approach “assumes that an extra day, week, or month of life
in a hospital is not a meaningful benefit,”'® which is “at odds with the views
of many people.” '

In sum, overuse of the concept of futility is problematic because, quite
often, the “real issue seems to be whether a particular life has value in a moral
and philosophical sense.”'” It is important to recognize that “reasonable
people disagree as to what kind of life constitutes a medical benefit, and
medical knowledge cannot resolve the disagreement.”'®

It is vital to appreciate that a doctor’s duty to his patient lies at the very
heart of the matter.'® It is the doctor’s responsibility to care for his patient to
the best of his ability; it is not up to the physician to consider how the
resources being consumed by his patient might otherwise be put to use by
others.'® Rationing decisions are — and must remain — distinct from medical
evaluations about the best form of treatment for a particular patient.
Rationing should not be done under the guise of futility.'®

para 43. On the other hand, Abella and Karakatsanis JJ, dissenting, held at para 165 that "
an extension of patient autonomy to permit a patient to insist on the continuation of
treatment that is medically futile would have a detrimental impact on the standard of care
and legal, ethical, and professional duties in the practice of medicine," and seemed to
place the decision regarding futility and its role back into the hands of the medical
professionals.
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IV. REVIEW OF THE SAMUEL GOLUBCHUK CASE AND
SUMMARY OF THE CPSM STATEMENT

The case of Samuel Golubchuk sparked renewed debate about many of
the issues related to end-oflife treatment. Golubchuk had been a patient at
Deer Lodge Care Facility for several years.'” In 2003, he suffered brain
damage as the result of a fall, negatively impacting his mental and physical
capacities.'® He underwent brain surgery in 2005 in order to remove a
portion of a temporal lobe.'”

On October 26, 2007, at the age of 84, he was admitted to Salvation
Army Grace General Hospital (*Grace Hospital”) in Winnipeg, Manitoba,
suffering from pneumonia and pulmonary hypertension.'® Although his
pneumonia was eventually cured, Golubchuk’s overall condition took a turn
for the worse, and, on November 7, 2007, he was put into Grace Hospital’s
intensive care unit (lCU”) and given life-sustaining treatment (specifically, he
was placed on a ventilator and given a feeding tube).'"! On November 20,
2007, the attending physician advised Golubchuk’s family members that he
wanted to withdraw life-sustaining treatment, as he had determined that
Golubchuk was in a permanent state of unconsciousness.'”? Citing their
Orthodox Jewish beliefs, Golubchuk’s family members refused to consent to
the withdrawal of life-sustaining treatment.'® On November 30, 2007, they
were granted an emergency interim court injunction against the removal of
life support.'**

On January 30, 2008, in the midst of the Golubchuk matter, the CPSM
released its statement regarding its position on withholding or withdrawing
life-sustaining treatment.!® On February 13, 2008, Schulman ], of the
Manitoba Court of Queen’s Bench, extended an interim injunction against

07 Golubchuk v Salvation Army Grace General Hospital, 2008 MBQB 49 at para 5, 290 DLR
(4th) 46 [Golubchuk).
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the removal of life-sustaining treatment until this matter could be settled at
trial (which was originally scheduled for December 2008).''¢

At the beginning of June 2008, three doctors resigned from Grace
Hospital’s ICU, claiming that continuing to provide Golubchuk with life-
sustaining treatment violated their professional and ethical responsibilities.''?
One physician, Dr. Anand Kumar, said that the continuation of life-
sustaining treatment was "tantamount to torture,"''® as there was no
“reasonable hope of benefit.”'"” Three other physicians not normally assigned
to Grace Hospital volunteered to care for Golubchuk.'® On June 24, 2008,
after over seven months on life support, Golubchuk died of “natural
causes”'?! at the age of 85.'%

Golubchuk’s story was chronicled in the media, with updates appearing
regularly in newspapers and on telecasts across the country and
internationally.'? Doctors, ethicists, theologians, legal scholars, and
laypersons exchanged their views about the case. As mentioned, the CPSM
statement was released at the height of this case. In it, the CPSM outlines the
“minimum goal of life-sustaining treatment,"'** which it states is:

clinically defined as the maintenance of or recovery to a level of cerebral function

that enables the patient to:

e achieve awareness of self; and
e achieve awareness of environment; and
e  experience his/her own existence.

For pediatric patients, the potential for neurological development must be factored
into the assessment.'”

Additionally, the statement directs:

Where a physician concludes that the minimum goal is not realistically achievable
and that life-sustaining treatment should be withheld or withdrawn and there is no
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consensus with the patient/proxy/representative, the physician is not obligated to

continue to try to reach a consensus before withholding or withdrawing treatrment.'®

Interestingly, the statement also provides for physicians to have the
authority for unilateral decision-making where the minimum goal is
“realistically achievable but there are likely to be significant negative effects on
the patient including, but not limited to, pain and suffering.”'*

Under the heading, “Medical, Legal and Ethical Context,”'”® the CPSM
claims that “[t]he Manitoba Courts have recognized that physicians have the
authority to make medical decisions to withhold or withdraw life-sustaining
treatment from a patient without the consent of the patient or the patient’s
family.”'® As support for this assertion, the CPSM refers to the cases of Re:
Child and Family Services of Central Manitoba v Lavalee'® and Sawatzky v
Riverview Health Centre Inc."! ‘

Amongst lawyers and legal scholars, there is a widely held belief that
“hard cases make bad law.”"** This phrase may be altered to fit the reality of
the Golubchuk case — hard cases make bad position statements. While the
CPSM should be applauded for attempting to deal with a very difficult issue,
the statement on withholding or withdrawing life-sustaining treatment is
flawed in two main ways.

The first major flaw of the statement has already been addressed in this
paper.'”® The CPSM has fallen into the trap of mislabeling ethical issues as
medical issues. It takes the view that the Golubchuk case is primarily medical
in nature, though, in reality, this is “an ethical controversy with important
medical ramifications.”? As Manitoba scholars Pat Murphy, George C
Webster, and Brian Chaze state, “Assessments of ‘appropriate’ goals of
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treatment are fundamentally ethical judgments, not clinical judgments.”'** In
their careful critique of the CPSM statement, Jocelyn Downie and Karen
McEwen also argue that the minimum goals of life-sustaining treatment
cannot be defined clinically.”®® They state, “The definition requires a moral
and not a medical judgment and, as such, does not rest with physicians but
rather with patients, their surrogate decision-makers (if they are incompetent),
and society.”"’ Since doctors are not the only stakeholders here, they should
not be able to make a unilateral decision to withdraw life-sustaining
treatment. '

There are other important considerations that flow from the mislabeling
of ethical issues as medical issues. Joel B Zivot, one of the physicians who
volunteered to treat Golubchuk after others refused, draws “a distinction
between ‘won’t’ and ‘can’t,” with the former being value laden, the latter set
by the limits of conventional critical care medical practice,”’® which is a
distinction often missed by healthcare professionals.'®® Because of the role
that value judgments play in decisions relating to the withdrawal of life-
sustaining treatment, decisions vary greatly from physician to physician.'*!
Especially in a public healthcare system, this means that luck of the draw with
respect to physician assignment can determine whether treatment is
continued or withdrawn.'#

By claiming that the identified minimum goal is “clinically defined,”'®
the CPSM statement “dresses up an ethical judgment as a medical
decision.”' In the process, it “leaves patients subject to the personal or
idiosyncratic views of physicians.”'* Although doctors should never be forced
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to take actions that they believe violate their professional and ethical
obligations, this should mean that they have the freedom to walk away from a
case (pending the assignment of a willing replacement physician); it should
not mean that doctors have the ability to make unilateral decisions
concerning treatment withdrawal.

In sum, as Murphy, Webster, and Chaze conclude, “[wlhile physicians
may properly assess the anticipated effectiveness of interventions, their
medical expertise, per se, does not qualify them to assess the worthwhileness,
or value, of interventions.”'*® Decisions relating to withdrawal of treatment
are inherently value-laden, and value assessments almost always includes some
consideration—conscious or subconscious—of the costs involved."*’ Although
it is a very normal question to ask as a typical citizen, physicians must guard
against asking whether a certain course of treatment is “worth it.”'** At the
very least, doctors should not be given the power to unilaterally make what
may amount—quite literally—to a life-terminating decision when that decision
is based on values. Their medical knowledge and training does not necessarily
mean that their values are worth more than those of anyone else.

The second major flaw with the CPSM statement is the misguided belief
that the courts have recognized that doctors “have the authority to make
medical decisions to withhold or withdraw life-sustaining treatment from a
patient without the consent of the patient or the patient’s family.”'** The
CPSM’s conclusion is based on a misinterpretation of relevant case law."° As
Downie and McEwen state, the CPSM’s portrayal of the status of the law “is
not accurate.””®" While “[iJt is arguably correct to say that, in Manitoba,
physicians have the legal authority to unilaterally withhold resuscitation for a
patient in a persistent vegetative state,” "> it cannot be correctly stated that the
law “is settled beyond the application of Do Not Resuscitate (DNR) orders for
patients in a persistent vegetative state.”'> In fact, as Schulman ] quite
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correctly states in his ruling extending the interim injunction in Golubchuk v
Salvation Army Grace General Hospital, “Contrary to the assertion of the
y ry
defendants, it is not settled law that, in the event of disagreement between a
g
physician and his patient as to withdrawal of life supports, the physician has
the final say.”"**

V. THE ROLE OF THE MANITOBA LAW REFORM COMMISSION

It is interesting to note that the CPSM statement is based in large part on
a 2003 report from the Manitoba Law Reform Commission (“the MLRC”).'*
Unfortunately, the CPSM did not wholly follow the recommendations of the
MLRC. The final product — the CPSM statement — falls short, in part
because its delivery was rushed in order to deal with the Golubchuk case.

The MLRC report includes a number of noteworthy comments. Firstly, it
states that “[t]he case law...is not authoritative and it is not uniform but it is
fair to conclude as a general proposition that the physician has the ultimate
power to withhold or withdraw life sustaining treatment without the consent
of the patient.”®” While the first part of the sentence is quite accurate, it is
difficult to see how the conclusion that physicians have the final say with
regard to the withdrawal of life-sustaining treatment is reached. This is
especially true in light of an explanatory statement in the same paragraph of
the report, which reads, “This may appear to be reflective of the discredited
authoritarian, paternalistic practices of the past but there is reason for caution
before entertaining a right to life sustaining medical treatment.”"® In general,
the MLRC report places greater emphasis on the rejection of the notion of an
unrestricted right to life-sustaining treatment than on the idea that doctors
should have the ability to make unilateral decisions respecting end-oflife
treatments.'” Given the issues related to medical-resource scarcity, it is

issues related to the withdrawal of lifesustaining treatment in cases such as the one
involving Golubchuk. A thorough review of the case law in this area is outside the scope
of this paper. For a very detailed analysis of the case law, please see Downie & McEwen,
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difficult to disagree with the MLRC’s position that there should not be an
unfettered legal right to life-sustaining treatment.'® However, it is much
easier to take issue with the suggestion that doctors should have the final
decision-making authority in treatmentwithdrawal situations. Those
responsible for drafting the CPSM statement disregard a great deal of the
MLRC report; it is as if the CPSM statement is based on a truncated
summary of the MLRC document.

Unlike the CPSM, the MLRC recognizes that “[tlhe selection of goals
requires a value judgment.”'® It is also significant that the MLRC
recommends that “[tlhe notion of futility should not be used”'® in deciding
whether a treatment would be “medically inappropriate or professionally
unethical.”'® In part, it is said that the concept of futility should be avoided
because “it risks undue emphasis being placed on an evaluation of the life at
issue,”'® which refers to the value issues previously discussed in this paper.'®
Unfortunately, the MLRC’s further explanation on this particular topic is
rather perplexing:

Such subjective views may not be entirely extinguishable from the determination of

whether treatment should be withheld or withdrawn, but to the extent possible the

decision should be ultimately justifiable on the basis of a physician’s professional and
ethical obligations and clinical judgment..."%

This statement causes even greater confusion when read in conjunction
with the conclusion that “human and economic health care resources are
strained and some professional control over the use of medical technology to
sustain life indefinitely is appropriate.”'® This would seem to imply that
doctors should play an active role in the rationing of medical resources, which
necessarily would mean that physicians would act as arbiters of individual and
societal values.
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Finally, though the MLRC would like “informal dispute resolution
procedures”'® to be followed where physicians and a patient’s family
members are at an impasse, the MLRC “[does] not favour the establishment
of internal or external committees, boards or arbitrators”'® to make decisions
relating to the potential withdrawal of life-sustaining treatment. The MLRC
argues that “such cases will be infrequent and the delay, cost and formality
involved in administrative tribunals is unattractive.”'™ Logistical concerns —
particularly those related to cost and geography—are cited."”' Furthermore, it
is suggested that “[tlhere is also the unsettling prospect of creating a
disincentive to resolve these issues informally with good faith and
goodwill.”'”* However, this stance overlooks the many advantages of
administrative tribunals, including the fact that they are created in large part
to create an efficient mechanism for settling disputes outside of the formal
and traditional court system.'” Although still relatively rare, these cases are
appearing in courts with increasing frequency. It has been suggested that this
trend will continue, in the absence of clear guidance from the Supreme Court
of Canada,'” but, as the Rasouli decision is pending, at the time of writing,
perhaps a greater degree of direction will be available soon.

V1. PROPOSAL FOR A BETTER APPROACH TO DECISION-
MAKING

The current approach — enunciated by the CPSM statement — confuses
ethical and medical issues.'” Doctors are responsible for providing an
assessment of the patient’s condition and also for giving a recommendation as
to what should be done next, weighing a number of different factors. This
quite often involves value considerations, and may include a costbenefit
analysis with respect to resource rationing.'™ Attending physicians are given
final decision-making power; they are told that they may unilaterally withdraw
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lifesustaining treatment in situations where family members refuse to consent
to this recommended course of action. In essence, this may be referred to as
the “Judge Dredd” approach to medicine; doctors are asked to play the
medical equivalents to the roles of judge, jury, and executioner.'” Although
the CPSM statement calls for the attending physician to consult with another
doctor where possible,'™ in some cases, doctors are hesitant to disagree with
the assessments and recommendations of their colleagues.'”®

[t would be preferable to have a structured system in place to deal with
the contentious cases where family members disagree with the doctor’s
recommendation to withdraw life-sustaining treatment. Rather than leaving
the final decision with physicians, a mechanism should be established,
through which many different factors could be assessed.'®® After all, the
MLRC report acknowledges a lack of community consensus with respect to
the doctor’s power to unilaterally withdraw life-sustaining treatment. '®!

It must be acknowledged openly that rationing plays a role in the
determination of whether life-sustaining treatment should continue to be
offered.'®? This issue must not be evaded; once it is discussed in a free and
open manner, clear guidelines can be established to guide decision-making.
Because of the opportunity for a relatively objective analysis, and for input
from a variety of actors, this is inherently better than a system that leaves
rationing decisions in the hands of one person, who will inevitably have his
own biases, beliefs, morals, ethics, and values.'®

Israeli scholars Alan Jotkowitz, Shimon Glick, and Ari Z Zivotofsky state:

It may...be incumbent upon societies with limited resources—and all societies are to
some extent limited in what they can offer—to set societal priorities on what medical
resources are to be provided at societal expense. But these are societal and not
medical responsibilities. The physicians have the expertise and knowledge, which
they provide to society’s decision makers, but it is not they who may arbitrarily
impose their values on their patients... [T]hese decisions should not be solely in the
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hands of physicians... Until a society undergoes [a process of determining rationing

protocols and procedures), it is not the role of a physician to play God, legislator, or

judge. '8

Zivot argues that it is inappropriate to ask physicians to make bedside
socialjustice decisions such as those related to rationing.'”® Orentlicher
outlines four main problems with physician-directed rationing decisions.'®
Firstly, he states that it would be impossible for an individual physician to
acquire and consider all necessary information—including information
relating to costs and benefits — in reaching a fair and just decision.'®
Secondly, there would be a great deal of variation between doctors, as “(sjome
physicians will err in favor of conserving society’s limited resources,”'® while
“others will err in favor of treating the patient before them.”'® Thirdly, it is
inappropriate to give physicians responsibility for rationing decisions, as they
have no unique expertise in this area.'"® Finally, where physicians act as
rationers, this creates “a serious conflict of interest between the needs of their
own patients and the needs of other patients.”"”! This is because “[r]ationing
inevitably requires physicians to balance the interests of patients before them
with the interests of patients who may come to them next month or that may
come to other doctors.”'”?

In light of these many problems, it would be best to establish an
administrative tribunal consisting of a wide variety of experts, capable of
weighing a number of different considerations. The most effective proposal
would require a panel comprised of at least one doctor, one lawyer, one
ethicist, one social worker, and one economist, in order to ensure that a
number of different perspectives are represented.'” An approach similar to
this has been utilized in other jurisdictions, and it seems to have successfully
addressed the concerns arising from unilateral decision making, by ensuring
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an objective, holistic assessment in determining the ‘best interests’ of the
patient in each particular case.

A. Ontario's Consent and Capacity Board

In Ontario, the tribunal approach has already been adopted as a means of
dealing with disputed end of life decisions. The Health Care Consent Act'**
provides factors that a substitute decision maker (SDM) must consider when
giving or refusing consent to treatment for a patient that no longer has the
capacity to decide for him or herself. It stipulates that the SDM must decide
in accordance with the patient’s wishes, if they are known, or, if the wishes
are not known, the decision must be in the patient’s best interests.'*

The Consent and Capacity Board is an independent body, created under
the Health Care Consent Act, and it operates as a “neutral third party that
adjudicates on matters relating to consent to treatment and capacity to make
treatment decisions”.'”® The Board is comprised of lawyers, psychiatrists, and
members of the general public, appointed by the Lieutenant-Governor in
Council.””” Among other tasks, one role of the Board is to hear disputes,
between the substitute decision maker (SDM) and the medical staff, relating
to whether or not a proposed treatment plan is in the ‘best interests’ of the
specific patient." The ‘best interests’ test involves an assessment of both
patient’s considerations, such as the patient’s values and beliefs, as well as
medical considerations.'®

Studies indicate that issues arise as a result of a discrepancy in terms of
the interpretation of ‘best interests’.”® SDMs tend to incorporate, and focus
heavily on, religious or faith-based considerations, and personal values held by
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the patient.”® Evidence also suggests that SDMs demonstrate a habit of
putting forth “their own values and not those of the patient when arguing for
the best interests of the patient”.”” In contrast, physicians have a greater
tendency to interpret ‘best interests’ strictly in terms of clinical conditions.”®

When a conflict such as this arises, the physician or the medical team may
make an application to the Board, if they believe that the SDM’s refusal to
consent is not in the best interests of the patient.”®® Alternatively, an
application can be made by an SDM, if dispute between SDMs prevents a
decision from taking place.” The Board then determines whether or not the
SDM s properly weighing the considerations required by the legislation, and
makes an order according to the “legally interpreted best interests of the
patient”.*%

Simply put, the Board is in a better position than either party to
objectively assess a patient’s situation, and align their treatment plan with the
stated purposes of the Health Care Consent Act. The legislation provides the
requirements that must be considered in deciding whether to grant or refuse
consent, and the Board is in place to ensure that both the SDM and the
treating physician are abiding by those considerations. If the Board finds that
the SDM is not in compliance, the SDM can be directed to consent to
treatment, and the Board’s order is legally binding, and can only be altered by
an appeal through the courts.”’ This approach has been lauded as
“uncomplicated and expeditious”,”® and it removes the burden of resource
rationing decisions from the physician. Unilateral decision making is
eliminated, SDMs or family members have the opportunity to have their
concerns heard, and controversial cases are processed through an

1 bid at 171.e4. Sibbald and Chidwick point out that there is a distinct difference between

values held by a patient, and the wishes, express or implied, of a patient. Something that is
considered a statement of value, as expressed by the patient, is therefore not sufficient to
constitute a prior expressed wish; ibid at 171.e5.

02 Jbidat 171.e4.

0% bid.

2% Supra note 199 at 23.

205 Supra note 196 at 171.e2.

Supra note 199 at 23.

Thaddeus Mason Pope, “Surrogate Selection: An Increasingly Viable, But Limited,

Solution to Intractable Futility Disputes” (2010) 3:2 St Louis U ] Health L & Pol’y 183 at

241.

208 Ibid.
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independent Board tasked with ensuring that all decisions are made in
conformity with the law.

In recent years, there has been a drastic increase in cases of end of life
disputes brought before the Consent and Capacity Board.”® As discussed
above, this will perhaps be tempered by the arrival of the Supreme Court’s
decision in Rasouli. Nevertheless, the Ontario Board has been busy, and its
experience is useful in terms of better articulating the causes of dispute
between parties, as well as highlighting the strategies the Board has utilized to
resolve these conflicts, and illustrating the effectiveness of an independent
tribunal when it comes to the sensitive matter of end of life decisions.

B. Manitoba Tribunal - A Proposal

It is vital to have some sort of mechanism in place for resolving disputes
related to life-sustaining treatment. It is unrealistic to expect that family
members and doctors will always be able to reach a consensus through the
completely informal manner preferred by the MLRC.*'® However, it is also
quite clear that courts are not well suited to making the speedy — and cost-
effective — decisions necessary in cases such as these.”"!

This tribunal would make decisions on the basis of a combination of the
principles discussed in the allocation section of this paper.”'* Clear guidelines
for decision-making would have to be developed through a process involving
public consultation.””> Although establishing the exact framework of this
body is beyond the scope of this paper, it is likely that such an administrative
tribunal would draw on the Ontario experience, and also employ some
variation of the “Accountability for Reasonableness” model developed by
Norman Daniels and James E Sabin.”* This model emphasizes four
conditions that “are necessary if a decision-making process about health care
limits is to address the legitimacy problem“’" regarding rationing decisions.

2 Supra note 199 ar 22-23.

20 “Winnipeg hospitals draft end-oflife guideline” CBC News (25 March 2011), online: CBC
News <http://www.cbc.ca/news/health/story/2011/03/25/mb-end-oflife-guideline-
winnipeg.html>.

Berger, supra note 33 at 61.

Please refer to my discussion of allocation systems, above.

Jotkowitz, Glick & Zivotofsky, supra note 18.

Norman Daniels & James E Sabin, Setting Limits Fairly: Can we learn to share medical
resources? (New York: Oxford University Press, 2002).

M5 Jbidac 11.
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Firstly, the transparency condition requires that decisions regarding limit-
setting and rationing must be public, and the reasons for these decisions must
be made public.”’® Secondly, the relevancy condition dictates that “the
grounds for decisions must be ones that fairminded people can agree are
relevant to meeting health care needs fairly under reasonable resource
constraints.”?"” Thirdly, rationing decisions “must be subject to revision and
appeal, and the process for doing that must itself meet the first two
conditions.”?'® Finally, effective regulation must be in place to ensure that all
conditions are met.?"

As the MLRC report correctly states, the primary concern of physicians
“is the wellbeing of their patients.”””® Four ethical principles, originally put
forth by prominent scholars Tom L Beauchamp and James F Childress, guide
doctors’ pursuit of this objective. This “Georgetown Mantra”, as it has come
to be known, outlines the four universal principles of biomedical ethics:**!

e Beneficence - the desire for a good outcome and the
restoration of health;
o Non-maleficence - the avoidance of further harm to the

patient;

e Autonomy - embodies respect for the patient and his or her
wishes;

e Justice - involves reasonableness and equity in decision
making.”

5 Ibidat 11-12.

7 Ibid at 12.

Ibid.

Ibid.

Supra note 65 at 6.
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A tribunal should keep these principles at the forefront, when attempting
to resolve end of life decision conflicts. Additionally, because of the high level
of expertise of the proposed administrative body, its rulings should be
protected from judicial review inasmuch as is possible through the use of a
strong privative clause.’” After all, the goal is to prevent protracted litigation
in these cases, which are usually very time-sensitive,?**

Though it is impossible at this stage to envision the exact form that this
tribunal would take, it is important to acknowledge that families who have
gone through these difficult situations are very supportive of the tribunal
approach. In fact, Golubchuk’s daughter, Miriam Geller, has called on the
Government of Manitoba to establish a panel that has the power to
adjudicate these types of disputes.’” Interestingly, Dr. Kumar — the physician
once so vehemently opposed to the stance taken by Geller and other members
of Golubchuk’s family that he resigned from his post—agrees with Geller’s
demand for the creation of an administrative body to deal with these
contentious cases.?*

Although this tribunal must be given the power to decide that life-
sustaining treatment be withdrawn in cases where this is deemed by its
members to be appropriate, very strict controls and standards must exist in
order to protect against abuses and government cost cutting. Additionally,
where the board rules that a patient should be removed from life support,
family members generally should be given the option of continuing to pay for
life-sustaining treatment if they so desire.’”” Of course, this brings with it
some of the same concerns raised with respect to the private healthcare model
in the US, though not to the same extent. This may lead to the emergence of
a new insurance market — either private or public — offering to cover
additional treatment above and beyond what the government is prepared to
pay for in these rare cases. Of course, the proposed approach would not deal
with situation-specific scarcity issues; rather, it would be a costrecovery
method intended to deal with long-term, systemic scarcity problems. This
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option could not be made available unless the resources could be spared or
redirected in that particular situation (at that time and place), without putting
another patient’s life in serious jeopardy. Also, there must be safeguards in
place to protect against perverse incentive structures that would encourage
doctors — through the emergence of a secondary (and likely private) market —
to shift their practice to these sorts of cases while refusing other, lesslucrative

cases. 228

VII. CONCLUSION

Members of the public are generally uncomfortable with the idea of
tribunals deciding whether life-sustaining treatment should be continued or
withdrawn.”” They would prefer to think that all decisions are medically
based, meaning that nature has run its course, and that doctors have done
everything in their power to extend life. This view is naive; after all, it is true
that “medicine is not an exact science.””® Furthermore, it must be recognized
that many decisions that are enveloped in objective and scientific language are
in fact quite subjective in nature.”'

Healthcare spending accounts for nearly half of each province’s budget.”’
Approximately 25 percent of all healthcare costs are “devoted to caring for
patients in their last year of life.”** This is an astoundingly high number, and
it is sure to grow, as healthcare inflation far exceeds annual inflation rates.”*
It is time for society to acknowledge this reality and take steps to address
issues relating to end-oflife care in a transparent and principled manner.
Individual physicians should not have the power to make unilateral rationing
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decisions on behalf of society, especially where these decisions are made as a
result of ethical judgments being mislabeled as medical determinations.
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